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1. SCOPE 
 
This policy applies to all Medical and Dental staff employed or undertaking work in the 
capacity as a medical or dental officer for Wye Valley NHS Trust.   
 
 
2. INTRODUCTION 

 
This document sets out Wye Valley NHS Trust’s (the Trust) system for Maintaining High 
Professional Standards for medical and dental staff. It provides a robust framework to 
ensure a consistent approach across the whole organisation and supports our statutory 
duties as set out in the NHS Constitution.   
 
For a summary of the key steps of the process please refer to Appendix A – Performance 
Process Flowchart. 
 
Concerns about a doctor or dentist’s conduct / capability can present in a wide variety of 
ways, for example: 
 

 Concerns expressed by other NHS professionals, health care managers, students 
and non-clinical staff. 

 Review of performance against job plans and at annual appraisals. 

 Monitoring of performance data.  

 Clinical governance, clinical audit and other quality improvement activities. 

 Complaints about care by patients or relatives of patients. 

 Information from regulatory bodies. 

 Litigation following allegations of negligence. 

 Information from the police or coroner. 

 Court judgements. 
 
Unfounded and malicious allegations can cause lasting damage to a doctor’s reputation and 
career prospects. Therefore all allegations must be properly investigated to test their 
veracity. 
 
The Trust will ensure that investigations and capability procedures are conducted in a way 
that does not discriminate on the grounds of any of the protected characteristics covered by 
the Equality Act 2010. 
 
Staff involved in investigating capability or conduct concerns must be appropriately trained 
including having undertaken Equality & Diversity training. 
 
This policy has been developed in line with the Department of Health (DoH) 2005 national 
guideline ‘Maintaining High Professional Standards in the Modern NHS’, the National Clinical 
Assessment Service (NCAS) 2010 good practice guides ‘The Back On Track framework for 
further training’ and ‘How to Conduct a Local Performance Investigation’. 
 
The policy provides a number of processes which allow for the most appropriate and 
proportionate action to be taken depending on the circumstances of the case. 
 
This policy should be read in conjunction with the Trust’s Revalidation Appraisal Policy, 
Disciplinary Policy and Managing Sickness Absence Policy. 
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3. STATEMENT OF INTENT 
 
The purpose of this document is to ensure adherence to good practice in the management of 
staff capability and performance.  The policy applies to all Trust Medical and Dental staff. 
 
In the case of doctors in deanery training programmes the employer is responsible for 
investigation and any disciplinary action.  The deanery should be informed at an early stage 
and will usually assist with remediation. 
 
 
4. DEFINITIONS 
 
4.1 Performance / Capability Concerns 
 
Performance/ capability concerns are any aspect of a practitioner’s performance or 
professional conduct which: 

 Poses a threat or potential threat to patient safety 

 Exposes the organisation’s services to financial or other risk 

 Significantly undermines the reputation or efficiency of services 

 Is outside acceptable practice guidelines and standards (both GMC and GDC 
professional standards and specialty standards)  

 Poses a threat to their own or their colleagues’ safety or well-being. 
 
Examples could include: 

 Out of date clinical practice 

 Inappropriate clinical practice arising from lack of knowledge or skills that puts 
patients at risk 

 Incompetent clinical practice 

 Inability to communicate effectively with colleagues and/or patients 

 Inappropriate delegation of clinical responsibility 

 Inadequate supervision of delegated clinical tasks 

 Ineffective clinical team working skills 
 
This is not an exhaustive list. 
 
4.2 Conduct Concerns 
 
Conduct concerns are any aspect of a practitioners’ personal conduct which results in 
general misconduct or gross misconduct which will be dealt with via the Trust’s Disciplinary 
Policy.  Examples include: 

 Insubordination – including failure or refusal to carry out a reasonable request or 
instruction 

 Conduct which is disruptive to the ward, department or service being provided 

 Objectionable or insulting behaviour, including the use of foul language 

 Behaviour deemed to result in bullying and harassment 

 Regular or persistent lateness at work 

 Undertaking unauthorised private work on Trust premises and/or in normal working 
time 

 Persistent failure to meet job requirements not due to poor capability 

 Unacceptable attendance levels and/or failure to report absence 

 Misuse of email, internet, telephone and photocopying facilities 

 Misuse of Trust facilities e.g. pathology, radiology etc. 
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This list is not exhaustive.   
 
For examples of gross misconduct please refer to the Trust’s Disciplinary Policy (HR.02). 
 
Where cases cover both performance and personal conduct concerns it will be for the 
Medical Director to decide upon which is the most appropriate procedure to use, having 
consulted NCAS and the HR Director. 
 
 
5. DUTIES 

 
5.1 Trust Board  
 
The Trust Board is responsible for ensuring that the organisation fulfils its duty to support 
and enable doctors and dentists to achieve high professional standards.  This includes 
responsibility for the provision of appropriate remedial resources and support when concerns 
are identified.  The Chairman of the Board is responsible for designating one of the non-
executive members as a “Designated Board Member" under these procedures.  
 
5.2 Medical Director 
 
The Medical Director is the accountable Director for this policy.  The Medical Director is 
responsible for acting as case manager, or delegating this role, and for appointing case 
investigators in accordance with this policy. 
 
5.3 Designated Board Member 
 
The Designated Board Member, a non-executive director appointed by the Chairman of 
Board, has responsibility for overseeing the case manager and case investigator during the 
investigation process and maintaining the momentum of the process. The Designated Board 
Member’s responsibilities include: 

 Receiving reports and reviewing the continued exclusion from work;  

 Considering representations from the practitioner about his or her exclusion;  

 Considering any representations about the investigation;  

 Ensuring that time frames for investigation or exclusion are consistent with the 
principles of this policy. 

 
5.4 Case Manager 
 
The person responsible for reviewing the information available, assessing the facts and 
identifying the most appropriate action based on the processes set out in this policy.  The 
Medical Director will act as case manager in cases involving clinical directors and 
consultants, but may delegate this role to a senior clinical manager (Associate Medical 
Director, Clinical Director or Lead Clinician) in other cases. 
 
5.5 Case Investigator 
 
The person(s) identified to lead the investigation into any allegations or concerns about a 
practitioner, establishing the facts and reporting the findings. The Medical Director is 
responsible for appointing a case investigator. The case investigator must formally involve a 
senior member of the medical or dental staff where a question of clinical judgement is raised 
during the investigation process.  

 The case investigator needs to be appropriately trained and qualified and must 
ensure strict confidentiality. Patient confidentiality needs to be maintained but the 
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investigation report needs to clearly show the details of the allegations. The case 
investigator should have access to networks of support outside the Trust. 

 Terms of Reference for the investigation should be agreed with the case manager. 

 The case investigator needs to ensure that sufficient evidence is collected to fully 
consider all aspects of the investigation and that a report is made of the investigation 
process and the information gathered. 

 Decisions regarding actions required at the completion of the investigation are not 
made by the case investigator. 

 The case investigator may not be a member of a disciplinary or appeal panel 
subsequent to the investigation. 

 
5.6 Medical and Dental Staff 
 
All medical and dental staff have a professional and contractual responsibility to perform 
their duties to an acceptable standard as set out by the General Medical and General Dental 
Councils and relevant Royal College/Specialty Associations as applicable.  
 
5.7 The Deanery 
 
In addition to the employer, the Deanery also has a responsibility for doctors in Deanery 
training programmes (refer to local Deanery’s policy for Doctors in Need of Support).  The 
employer is responsible for investigation and any disciplinary action.  The Deanery should be 
informed at an early stage and will usually assist with remediation. 
 
5.8 Chair Hospital Medical Committee (HMC) 
 
In cases where a formal route needs to be followed the Medical Director will consult with the 
Chair of the HMC in relation to: 

 Appointment of an appropriately experienced or trained person to act as Case 
Investigator 

 Recommendations following completion of preliminary investigation report 

 Agreement of the external medical or dental member on any subsequent hearing or 
appeal panel 

 
This information is strictly confidential.  
 
 
6. PRINCIPLES 
 
6.1 All concerns should be dealt with in a manner proportionate to the level of concern. All 

concerns should be considered on the information available and where possible 
managed informally between the practitioner and their line manager. Consideration 
must be given to the necessity of informing the Service Unit Director or Human 
Resources Director. 
 

6.2 Serious concerns must be raised with the Medical Director, who will register the 
concerns with the Chief Executive. Serious concerns should be fully investigated in a 
timely manner. 
 

6.3 When serious concerns are raised about a practitioner consideration should be given 
to whether it is necessary to place temporary restrictions on their practice. This might 
be to amend or restrict their clinical duties, obtain undertakings or exclude the 
practitioner from the workplace. 
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6.4 A clear audit route must be established for initiating and tracking progress of all actions 
taken, both informally and formally. 
 

6.5 If at any point in the process, the case manager considers the practitioner to be a 
potential or actual risk to patients or staff, the practitioner must be referred to the 
regulatory body. In high risk situations, consideration should also be given to the 
necessity of issuing an alert letter to other health agencies where the practitioner may 
have clinical duties. 
 

6.6 If significant performance concerns become evident during an appraisal, the appraiser 
must immediately suspend the appraisal and ensure the doctor understands why the 
appraisal has been halted.  This will then be raised with the Medical Director, who will 
determine whether further investigation is required. (See Revalidation Appraisal Policy, 
HR.77). 
 

6.7 At all formal stages the practitioner must be offered the right to representation and 
support. This can be by a Trade Union representative and/or work colleague. 
 

6.8 At any stage of the handling of a case, consideration should be given to the 
involvement of external agencies for information, advice and support. These may 
include NCAS, GMC, Royal Colleges or Specialty Associations. If a formal referral to 
NCAS is required this will be made by either the Medical Director or the Chief 
Executive. 
 

6.9 Management of some cases may require the organisation to consult with employment 
law specialists. 
 

6.10 Practitioners are expected to raise any intervention under this policy at their appraisal, 
demonstrating their reflection and learning. 

 
 

7. CONDUCT AND DISCIPLINARY MATTERS 
 
In cases of inappropriate conduct or inappropriate professional behaviour the Medical 
Director will:  

 Make a referral to NCAS at the earliest opportunity 

 Determine, through discussion with NCAS and HR, whether to manage the case 
under the Trust’s Disciplinary Policy or this policy 

 The Case Investigator must obtain independent professional advice 

 If the case proceeds to a disciplinary hearing, the panel must include a member who 
is medically or dentally qualified for doctors and dentists respectively. This panel 
member will be agreed by the Chair of the HMC. 

 The practitioner is entitled to raise concerns via the final stage of the Trust’s 
Grievance procedure if they feel their case has been wrongly classified as 
misconduct.  Alternatively he or she may make representations to the designated 
board member. 

 
 
8. CASE INVESTIGATIONS – GENERAL PRINCIPLES 
 
8.1 The purpose of the investigation is to ascertain the facts in an unbiased manner. The 

Case Investigator will agree the Terms of Reference (TOR) with the case manager and 
the TOR will be shared with the practitioner so that they are aware of the scope of the 
investigation. 
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8.2 The investigation is intended to gather factual information about the practitioner’s 

performance in order to confirm or refute allegations or concerns raised. Information 
regarding team, directorate and organisational factors which may influence 
performance should also be sought. 
 

8.3 If during the course of the investigation it transpires that the case involves more 
complex clinical issues than first anticipated, the case manager should consider 
whether an independent practitioner from another NHS body should be invited to 
assist.  Where the alleged misconduct relates to matters of a professional nature, or 
where an investigation identifies issues of professional misconduct, the case 
investigator must obtain appropriate independent professional advice. 
 

8.4 When interviewing the practitioner and/or any potential witnesses, the investigator 
should remain objective and avoid influencing the interviewee either through leading 
questions or inappropriate feedback or comment. At the end of the interview the 
interviewee should be asked if there is anything else that they wish to add to the 
evidence that they have given. Following the interview, interviewees should be given a 
written record of the interview and asked to confirm that it is an accurate record of their 
interview. In general there is no need for a practitioner to be formally represented, 
however a workplace colleague or Trade Union representative may be present.  It 
must be explained to witnesses that their written statements will be shared with the 
practitioner and that they may be required to attend any subsequent hearing. 
 

8.5 Having collected the evidence the case investigator should set out the facts as they 
see them weighing the evidence on the balance of probabilities. The more serious the 
concerns about the practitioner, the greater the need for the investigators to satisfy 
themselves that the evidence supports their findings of fact. 

 

 
9. RESTRICTION OF PRACTICE & EXCLUSION FROM WORK  

 
9.1 Introduction 
 
In this part of the procedure, the phrase "exclusion from work" has been used to replace the 
word "suspension" which can be confused with action taken by the GMC/GDC to suspend 
the practitioner from the register pending a hearing of their case or as an outcome of a 
fitness to practise hearing.  
 
The Trust will ensure that:  

 Exclusion from work or restriction of practice is used only as an interim measure 
whilst action to resolve a problem is being considered;  

 Where a practitioner is excluded, it is for the minimum necessary period of time: this 
can be up to but no more than four weeks at a time;  

 All extensions of exclusion are reviewed and a brief report provided to the Chief 
Executive and the Board on a monthly basis;  

 A detailed report is provided when requested to a single non-executive member of 
the Board (the "Designated Board Member") who will be responsible for monitoring 
the situation until the exclusion has been lifted.  

 
9.2 Managing the Risk to Patients  
 
When serious concerns are raised about a practitioner, the Trust will urgently consider 
whether it is necessary to place temporary restrictions on their practice. This might be to 
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amend or restrict their clinical duties, obtain undertakings, or provide for the exclusion of the 
practitioner from the workplace. Where there are concerns about a doctor or dentist in 
training, the Postgraduate Dean should be involved as soon as possible.  
 
Exclusion of clinical staff from the workplace is a temporary expedient. Exclusion is a 
precautionary measure and not a disciplinary sanction. Exclusion from work ("suspension") 
will be reserved for only the most exceptional circumstances.  
 
Exclusion will only be used:  

 To protect the interests of patients or other staff; and/or  

 To assist the investigative process when there is a clear risk that the practitioner's 
presence would impede the gathering of evidence.  
 

9.3 The Exclusion Process  
 
The Trust cannot require the exclusion of a practitioner for more than four weeks at a time. 
The justification for continued exclusion must be reviewed on a regular basis and before any 
further four-week period of exclusion is imposed. The Trust Board have responsibilities for 
ensuring that the process is carried out quickly and fairly, kept under review and that the 
total period of exclusion is not prolonged.  
 
9.4 Roles of Officers in the Exclusion Process 
 
The Trust Chief Executive has overall responsibility for managing exclusion procedures, for 
ensuring that cases are properly managed in accordance with this policy and for ensuring all 
exclusions are managed and reviewed appropriately. 
 
Authority to exclude is as shown in the table below: 
 

Authority to Exclude Grade of Practitioner 

Chief Executive Medical Director 

Medical Director All other grades of medical staff 

 
The Medical Director will act as the case manager or delegate this role to a senior manager 
to oversee the case and appoint a case investigator to explore and report on the 
circumstances that have led to the need to exclude the staff member. The case investigator 
will provide factual information to assist the case manager in reviewing the need for 
exclusion and making progress reports to the Chief Executive and designated Board 
member.  
 
9.5 The role of the Designated Board Member in the Exclusion Process 
 
The Designated Board Member is the person who oversees the case manager and case 
investigator during the investigation process and maintains momentum of the process. Their 
responsibilities include: 

 Receiving reports and reviewing the continued exclusion from work;  

 Considering representations from the practitioner about his or her exclusion;  

 Considering any representations about the investigation.  
 
9.6 Immediate exclusion  
 
In exceptional circumstances, an immediate time-limited exclusion may be appropriate, for 
instance:   

 Following a critical incident when serious allegations have been made; or  
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 When there has been a serious break down in relationships between a colleague and 
the rest of the team; or  

 When the presence of the practitioner is likely to hinder the investigation.  
 

Such exclusion will allow a more measured consideration to be undertaken but cannot be for 
a period of more than four weeks.  
 
9.7 Formal exclusion 

 
9.7.1 A formal exclusion may only take place after the case manager has first considered 

whether there is a case to answer and then considered, at a case conference, 
whether there is reasonable and proper cause to exclude. If a case investigator has 
been appointed he or she must produce a preliminary report as soon as is possible to 
be available for the case conference.  This preliminary report is advisory to enable 
the case manager to decide on the next steps as appropriate. 

 
9.7.2 The report should provide sufficient information for a decision to be made as to 

whether:  

 The allegation appears to be unfounded; or  

 There is a misconduct issue; or  

 There is a concern about the practitioner's capability; or  

 The complexity of the case warrants further detailed investigation before advice 
can be given on the way forward and what needs to be inquired into.  

 
9.7.3 Formal exclusion of one or more clinicians must only be used where:  
 

a) there is a need to protect the interests of patients or other staff pending the outcome 
of a full investigation of: 

 allegations of misconduct,  

 concerns about serious dysfunctions in the operation of a clinical service,  

 concerns about lack of capability or poor performance of sufficient seriousness 
that it is warranted to protect patients  

 
b) the presence of the practitioner in the workplace is likely to hinder the investigation.  

 
9.7.4 Full consideration should be given to whether the practitioner could continue in, or (in 

cases of an immediate exclusion) return to work in, a limited capacity or in an 
alternative, possibly non-clinical role, pending the resolution of the case.  

 
9.7.5 When the practitioner is informed of the exclusion, there should, where practicable, 

be a witness present. The nature of the allegations or areas of concern should be 
conveyed to the practitioner. The practitioner should be told of the reason(s) why 
formal exclusion is regarded as the only way to deal with the case. At this stage the 
practitioner should be given the opportunity to propose alternatives to exclusion (e.g. 
further training, referral to occupational health, referral to NCAS with voluntary 
restriction).  

 
9.7.6 The formal exclusion must be confirmed in writing as soon as is reasonably 

practicable. The letter should state the effective date and time, duration (up to 4 
weeks), the content of the allegations, the terms of the exclusion (e.g. exclusion from 
the premises, , and the need to remain available for work  and that a full investigation 
or other action will follow. The practitioner and their companion should be advised 
that they may make representations about the exclusion to the designated board 
member at any time after receipt of the letter confirming the exclusion.  
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9.7.7 In cases when disciplinary procedures are being followed, exclusion may be 

extended for four-week renewable periods until the completion of disciplinary 
procedures if a return to work is considered inappropriate. The exclusion should still 
only last for four weeks at a time and be subject to review. The exclusion should 
usually be lifted and the practitioner allowed back to work, with or without conditions 
placed upon the employment, as soon as the original reasons for exclusion no longer 
apply.  

 
9.7.8 If the case manager considers that the exclusion will need to be extended over a 

prolonged period outside of his or her control (for example because of a police 
investigation), the case must be referred to NCAS for advice as to whether the case 
is being handled in the most effective way and suggestions as to possible ways 
forward. However, even during this prolonged period the principle of four-week 
"renewability" must be adhered to.  
 

9.7.9 If at any time after the practitioner has been excluded from work, investigation 
reveals that either the allegations are without foundation or that further investigation 
can continue with the practitioner working normally or with restrictions, the case 
manager must lift the exclusion and make arrangements for the practitioner to return 
to work with any appropriate support as soon as practicable.  

 
9.8 Keeping in Contact and Availability for Work  

 
As exclusion under this procedure should usually be on full pay, the practitioner must remain 
available for work with their employer during their normal contracted hours. The practitioner 
must inform the case manager of any other organisation(s) with whom they undertake either 
voluntary or paid work and seek their case manager's consent to continuing to undertake 
such work or to take annual leave or study leave.  
 
The case manager should make arrangements to ensure that the practitioner can keep in 
contact with colleagues on professional developments, and take part in Continuing 
Professional Development (CPD) and clinical audit activities with the same level of support 
as other medical and dental staff in the Trust’s employment.  

 
9.9 Informing other Organisations  
 
In cases where there is concern that the practitioner may be a danger to patients, the Trust 
has an obligation to inform such other organisations, including in the private sector, of any 
restriction on practice or exclusion and provide a summary of the reasons for it. Details of 
other employers (NHS and non-NHS) may be readily available from job plans, but where it is 
not the practitioner should supply them. Failure to do so may result in further disciplinary 
action or referral to the relevant regulatory body, as the paramount interest is the safety of 
patients. Where an NHS employer has placed restrictions on practice, the practitioner should 
agree not to undertake any work in that area of practice with any other employer.  
 
Where the case manager believes that the practitioner is practising in other parts of the NHS 
or in the private sector in breach of an undertaking not to do so, he or she should contact the 
professional regulatory body.  

 
9.10 Keeping Exclusions Under Review: Informing the Board  
 
The Board has a responsibility to ensure that the organisation's internal procedures are 
being followed and the Board must be informed about an exclusion at the earliest 
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opportunity.  The Board must also be provided with a summary of the progress of each case, 
at the end of each period of exclusion, to gain assurance that procedures are being correctly 
followed and that all reasonable efforts are being made to bring the situation to an end as 
quickly as possible. 
 
9.11 Regular Review  
 
The case manager must review the exclusion before the end of each four week period and 
report the outcome to the Chief Executive and the Board. This report is advisory and it is for 
the case manager to decide on the next steps as appropriate.  
 
9.12 The Role of the Board and Designated Board Member  
 
Board members may be required to sit as members of a disciplinary or appeal panel. 
Therefore, information given to the Board should only be sufficient to enable the Board to 
satisfy itself that the procedures are being followed.  Only the Designated Board Member 
should be involved to any significant degree in each review.  
 
9.13 Return To Work  
 
If it is decided that the exclusion should come to an end, there must be formal arrangements 
for the return to work of the practitioner. It must be clear whether clinical and other 
responsibilities are to remain unchanged or what the duties and restrictions are to be and 
any monitoring arrangements to ensure patient safety.  
 
 
10. TIMEFRAME OF INVESTIGATIONS 
 
The case investigator should endeavour to complete the investigation within 20 working days 
of appointment and submit their report to the case manager within a further 5 working days.  
The case manager must give the practitioner the opportunity to comment on the factual 
content of the report produced by the case investigator.  The comments must be submitted 
in writing to the case manager within 10 working days of receipt.  These time limits may be 
altered in exceptional cases with the prior agreement of the case manager. 
 
Where an investigation establishes a suspected criminal action in the UK or abroad, this will 
be reported to the police.  The Trust will consult with police to ensure that the Trust’s and the 
Police’s investigations can run concurrently without any impediment or obstruction to either.  
In cases of fraud, the Local Counter Fraud Service will be contacted. 
 
The Trust will indemnify the Case Investigators, whether they are internally or externally 
appointed.  All investigators will need to provide evidence of the necessary training required. 
 
 
11. PROCESS FOR DEALING WITH PERFORMANCE CONCERNS (INFORMAL) 
 
11.1 Initial meeting to act on low level performance concerns 
 
11.1.1 When there is evidence that an individual is not performing to an agreed level of 

professional competency or there are mental or physical health issues the Lead 
Clinician will assess the situation and may seek advice from the Clinical Director or 
HR Director.  A meeting will take place between the individual and the Lead Clinician. 
At this meeting the performance concerns are discussed and clarified. Where 
appropriate, evidence may be provided (e.g. incident forms, patient complaints etc.). 
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11.1.2 The presence and potential impact of any “distracters” i.e. factors which may 
adversely influence performance, must be explored and documented.  The individual 
will have the opportunity to consider allegations regarding their performance and to 
raise any mitigating factors, particularly relating to team or organisational context. If 
department/divisional/Trust factors which are adversely affecting their performance 
are identified, the Lead Clinician should raise these with the relevant person who is 
able to influence these factors, and agree an organisational action plan. 

 
11.1.3 During the meeting an action plan should be agreed.  The action plan will include 

details of any additional training, mentoring or other support resources that the 
organisation will provide and include plans for monitoring and reviewing progress 
within an agreed timeframe.  It should also include whether further evidence is to be 
gathered e.g. gaining feedback from colleagues, having practice or procedures 
supervised etc. 

 
11.2 Follow-up Review Meeting 

 
11.2.1  Arrangements for a subsequent meeting to review performance against the action 

plan should be agreed by both parties.  This should be backed up with evidence and 
supporting statements. Where the action plan has been achieved, no further action 
will be taken and this will be confirmed in writing to the individual. 
 

11.2.2  If the action plan has not been achieved, a decision needs to be taken on whether 
there are mitigating reasons for this, and whether the time frames and/or actions 
should be amended. In this case a further review period should be agreed.  

 
11.3 Escalation to Serious Performance Concerns process 

 
11.3.1 If at the review meeting it is felt by the Lead Clinician that the individual has failed to 

meet the reasonable requirements of the action plan, or indeed not taken the process 
seriously, they will be advised that the case will be raised with the Clinical Director, 
Service Unit Director, Medical Director and HR Director.  Failure to comply with the 
agreed action plan without good reason (e.g. work absence due to ill health) or the 
presence of continuing adverse events or behaviour will result in initiation of the 
serious performance concerns process. 
 

11.3.2  The contents of the review meeting will be documented, and provided to the 
individual within 10 calendar days of the date of the meeting, along with a copy of the 
agreed action plan and status of each action.  A copy (including action plan) should 
be sent to the Medical Director/Responsible Officer and Service Unit Director, for 
information. 

 

 
12. PROCESS FOR SERIOUS PERFORMANCE CONCERNS 

 
12.1 Initial Assessment of Case 

 
12.1.1 In severe cases of unsatisfactory performance, particularly where there are patient 

safety issues, lack of insight or failure of progress on previous remedial action plans, 
the Service Unit Director, Medical Director, and HR Director must be informed.  A 
case manager will be appointed and an appropriate case investigator identified to 
undertake the investigation. The Trust will consider whether it is necessary to: 

 Place temporary restrictions on an individual’s practice (in line with Maintaining 
High Professional Standards in the Modern NHS DH 2005). This might be to 
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amend or restrict their clinical duties, obtain undertakings or exclude the 
practitioner from the workplace. 

 Submit a referral to the GMC or GDC.   

 Issue an alert letter. 
 

12.1.2  Deficits in knowledge and skills may render a practitioner incapable of providing a 
consistently high level of patient care. This may include difficulties in team working or 
communication, out of date or non–standard clinical practice, rigidity in working 
practices, physical deterioration affecting practical skills etc. 
 

12.1.3 Factors to consider: 

 The influence of physical & mental health issues on an individual’s capacity must 
always be considered in any capability investigation. There must be early referral 
for occupational health assessment.  

 The context of team dynamics with the Service Unit and organisational factors 
must also be considered. 

 Referral to NCAS must be made early and engaging the help of specialty 
associations along with other sources of advice must also be considered.  

 There may be overlap with conduct issues and standards of professional 
behaviour 

 
12.1.4  On completion of the case investigation the Case Investigator should prepare the 

case report and issue this to the Case Manager. 
 

12.1.5  In the event of a dispute of the nature of the concerns and the appropriateness of the 
procedure used to manage them, the practitioner is entitled to raise concerns via the 
final stage of the Trust’s Grievance procedure if they feel their case has been wrongly 
classified or alternatively he or she may make representations to the designated 
board member. 
 

12.2 Safeguarding Children 
 
When a case involves allegations of child abuse (including non-contact abuse e.g. computer 
based pornography) the procedures set out in “Working Together to Safeguard Children 
2013” should be followed in combination with this policy.  
 
12.3 Criminal Charges and Potential Criminal Acts 

 
12.3.1  When an investigation reveals a potential or actual criminal act this must be reported 

to the Police. The organisation will work with the Police to ensure there is mutual 
cooperation for related investigations and that local investigations do not impede any 
non – related Police or NHS Fraud unit investigations. 
 

12.3.2  In cases where criminal charges are brought against a practitioner, the organisation 
must consider whether the practitioner can continue in their present post or be 
allocated to other duties (or excluded) depending on the severity of the charges and 
always considering the presumption of innocence in British law. 

 
12.3.3  When criminal charges are withdrawn or if a practitioner is acquitted following a court 

case, further action may still be required under this policy but this will be a matter for 
determination in accordance with the guiding principles established in this policy. 

 
12.4 Pre-Hearing Process 
 

http://www.workingtogetheronline.co.uk/
http://www.workingtogetheronline.co.uk/


Page 16 of 24 

 

12.4.1  On receipt of the performance investigation report the case manager should decide 
what further action is necessary, taking into account the findings of the report, any 
comments that the practitioner has made and the advice of NCAS.  The case 
manager will need to consider urgently: 

 Whether it is necessary to exclude the practitioner; or 

 To place temporary restrictions on their clinical duties. 
 

12.4.2  The case manager will also need to consider with the HR Director and the Chair of 
the JLNC whether the performance issues can be resolved through local action (such 
as retraining, counselling; performance review).  If this action is not practicable for 
any reason the matter must be referred to NCAS for it to consider whether an 
assessment should be carried out and to provide assistance in drawing up an action 
plan.   The case manager will inform the practitioner concerned of the decision 
immediately and normally within 10 working days of receiving the practitioner’s 
comments. 
 

12.4.3  NCAS will assist the Trust in drawing up an action plan designed to enable the 
practitioner to remedy any performance concerns that have been identified during the 
assessment.  The Trust must facilitate the agreed action plan (which has to be 
agreed by the Trust and the practitioner before it can be actioned).  There may be 
occasions when a case has been considered by the NCAS, but the advice of its 
assessment panel is that the practitioner’s performance is so fundamentally flawed 
that no educational and/or organisational plan has a realistic chance of success.  In 
these circumstances, the case manager must make a decision, based upon the 
completed investigation report and informed by the NCAS advice, whether the case 
should be determined under the performance process.  If so, a Capability Hearing 
Panel will be necessary. 

 
12.4.4  If the practitioner does not agree to the case being referred to the NCAS, a Capability 

Hearing Panel will normally be necessary. 

 

 
13. CAPABILITY HEARING PANEL ARRANGMENTS 

 
13.1 The case manager must notify the practitioner in writing of the decision to arrange a 

capability hearing.  This notification should be made at least 20 working days before 
the hearing. It will include details of the allegations and the arrangements for the 
proceedings including the practitioner’s rights to be accompanied and copies of any 
documentation and/or evidence that will be made available to the capability panel. This 
period will give the practitioner sufficient notice to allow them to arrange for a 
workplace colleague or trade union representative to accompany them to the hearing if 
they so choose. 
 

13.2 All parties must exchange any documentation, including witness statements, on which 
they wish to rely in the proceedings no later than 10 working days before the hearing. 
In the event of late evidence being presented, the employer should consider whether a 
new date should be set for the hearing. 

 
13.3 Should either party request a postponement to the hearing the case manager is 

responsible for ensuring that a reasonable response is made and that time extensions 
to the process are kept to a minimum. The Trust retains the right, after a reasonable 
period (not less than 30 working days), to proceed with the hearing in the practitioner’s 
absence, although the Trust will act reasonably in deciding to do so, taking into 
account any comments made by the practitioner. 
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13.4 Should the practitioner’s ill health prevent the hearing taking place, the Trust will 

implement its usual absence procedures and involve the Health @ Work Department 
as necessary. 

 
13.5 Witnesses who have made written statements at the inquiry stage may be required to 

attend the capability hearing.  If the organisation or the individual contests a witness 
statement which is to be relied upon in the hearing, the Chairman will invite the witness 
to attend. The Chairman cannot require anyone other than an employee to attend.  
However, if evidence is contested and the witness is unable or unwilling to attend, the 
panel will reduce the weight given to the evidence as there will not be the opportunity 
to challenge it properly. A final list of witnesses to be called must be given to both 
parties not less than two working days in advance of the hearing. 

 
13.6 Witnesses should be offered the opportunity to be accompanied by a workplace 

colleague or trade union representative at the hearing.  Support for witnesses before 
and after the hearing should also be identified and offered. A person accompanying a 
witness cannot participate in the hearing. 

 
13.7 The panel will comprise 3 people, normally 2 members of the Trust Board or other 

senior staff appointed by the Board for the purpose of the hearing. The panel will be 
chaired by an Executive Director of the Trust. One member must be an independent 
medical or dental practitioner. The members of the panel should not have been 
involved with the investigation. 
 

13.8 The panel will take advice from the independent medical/dental member on the 
appropriate level of competence expected.  HR advice to the panel will be available 
from the HR Director (or HR Manager) and where applicable from a senior 
representative of the University (for clinical academics). 

 
13.9 The practitioner may raise an objection to the choice of panel member within 5 working 

days of notification. The Trust will take reasonable measures to ensure that the 
membership of the panel is acceptable to the practitioner. It may be necessary to 
postpone the hearing while this matter is resolved. 

 
13.10 The practitioner will be given every reasonable opportunity to present his or her case, 

although the hearing should not be conducted in a legalistic or excessively formal 
manner. 

 
13.11 The practitioner may be supported in the process by a workplace colleague or a trade 

union or defence organisation representative.  Such a representative may be legally 
qualified but they will not be representing the practitioner formally in a legal capacity.  
The representative will be entitled to present a case on behalf of the practitioner, 
address the panel and question the management case and any witness evidence. 

 

 
14. THE CAPABILITY HEARING PROCESS 

 
14.1 During the hearing the panel and its advisers, the practitioner and their representative, 

and the case manager will be present at all times. Witnesses will be admitted only 
when required to provide evidence and answer any questions. The Chairman of the 
panel will be responsible for the proper conduct of the proceedings, introduce all 
persons present and announce which witnesses are available to attend. 
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14.2 When a witness is present, they will confirm the details of their statement and give any 
supplementary evidence. The party calling the witness will question the witness first, 
followed by the other party and then the panel. 

 
14.3 The case manager will present the management case first, including calling any 

witnesses. The practitioner will then ask any questions followed by the panel. This will 
be followed by the practitioner presenting their case, and calling any witnesses. The 
case manager can ask any questions, followed by the panel. 

 
14.4 The case manager will then be invited to make a brief closing statement, summarising 

the key points of the case. The practitioner will then make a brief closing statement 
summarising the key points. The panel shall then retire to consider its decision. 

 
14.5 The panel will have the power to make the following decisions: 

 No action required 

 First stage notice: setting out the improvement in clinical performance to be made 
within a specified time scale (minimum 6 months). This should include 
arrangements for monitoring and consequences for non-compliance.  This will 
remain on the practitioner’s personal file for the stated period and at the date of 
expiry, the letter should be crossed through stating that the notice has been spent, 
but must not be removed from the file. 

 Second stage notice: setting out the improvement in clinical performance, 
arrangements to be made within a specified time scale (minimum 1 year).  This 
should include arrangements for monitoring and consequences for non-
compliance.  This will remain on the practitioner’s personal file for the stated 
period and at the date of expiry, the letter should be crossed through stating that 
the notice has been spent, but must not be removed from the file.  

 Termination of contract. 
 

14.6 The decision must be confirmed in writing within 10 calendar days and should include 
the reason for the decision, the right of appeal and notification of any intent to make a 
referral to the GMC/GDC or any other external/professional body.   
 

14.7 For Trust substantive employees, the Trust is responsible for the costs of any remedial 
actions.  For Locums and temporary staff, the costs of remediation would not 
automatically be wholly borne by the Trust and will be assessed on an individual basis.  
An agreement will be reached with the Deanery for Doctors in Training. 

 
 
15. APPEAL AGAINST CAPABILITY HEARING PANEL DECISION 

 
15.1 The practitioner has the right of appeal against the first and second stage warning and 

dismissal. The practitioner must appeal to the HR Director within 15 working days from 
the date of the letter confirming the outcome of the capability hearing. The appeal must 
be in writing and set out the grounds for the appeal. 
 

15.2 The purpose of the appeal is to ensure that a fair hearing was given to the original 
case and a fair and reasonable decision reached by the panel. The appeal panel has 
the power to confirm or vary the decision made at the capability hearing, or order that 
the case is reheard.  

 
15.3 The appeal panel should consist of three members who have not had any previous 

direct involvement in the case. These are the Trust Chairman, a medically or dentally 
qualified member who is not employed by the Trust and an independent member 
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(trained in legal aspects of appeals) from an approved pool, who will act as designated 
Chairman (or suitable deputy). The designated member cannot have been involved 
previously in any stage of the capability process.  The appeal panel has the right to call 
witnesses of its own volition but must notify both parties at least 10 working days in 
advance of the hearing and provide them with a written statement from any such 
witness at the same time.  

 
15.4 The appeal hearing should normally be heard within 25 working days from the date of 

the appeal. Any delay to the appeal panel must be confirmed in writing together with 
the reason for the delay. The decision of the appeal panel should be confirmed in 
writing within 10 calendar days. 

 
15.5 During the appeal hearing, the appeal panel and advisors, Chairman of the capability 

hearing, the practitioner and their representative will be present. All parties should 
have been provided with all documents, including witness statements, details of the 
previous capability hearing, together with any new evidence in advance of the appeal 
hearing. During the appeal hearing the practitioner will present a full statement of fact 
and will be subject to questioning by the capability panel chairman and then the appeal 
panel. The capability panel chairman will then present a full statement of fact, and can 
be questioned by the practitioner and the appeal panel. 

 
 
15.6 After summing up by both parties, the appeal panel will make their decision in private. 

The decision of the appeal panel shall be made in writing and copied to the case 
manager within 10 calendar days of the conclusion of the hearing. The decision of the 
appeal panel is final and binding.  
 
 

16. TERMS OF SETTLEMENT ON TERMINATION OF EMPLOYMENT 
 

16.1 In some circumstances, terms of settlement may be agreed with a doctor or dentist if 
their employment is to be terminated. The following principles will be used by the Trust 
in such circumstances: 

a) Settlement agreements must not be to the detriment of patient safety.  

b) It is not acceptable to agree any settlement that precludes either appropriate 
investigations being carried out or referral to the appropriate regulatory body.  

c) Payment will not normally be made when a member of staff’s employment is 
terminated on disciplinary grounds or following the resignation of the member of 
staff. 

d) Expenditure on termination payments must represent value for money and meet 
the criteria for termination payments set by the Trust Development Authority. For 
example, the Trust should be able to defend the settlement on the basis that it 
could conclude the matter at less cost than other options. A clear record must be 
kept, setting out the calculations, assumptions and rationale of all decisions 
taken, to show that the Trust has taken into account all relevant factors, including 
legal advice.  The audit trail must also show that the matter has been considered 
and approved by the remuneration committee and the Board. It must also be 
able to stand up to district auditor and public scrutiny. 

e) Offers of compensation, as an inducement to secure the voluntary resignation of 
an individual, must not be used as an alternative to the disciplinary process.  
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f) All job references must be accurate, realistic and comprehensive and under no 
circumstance may they be misleading.  

16.2 Where a termination settlement is agreed, details may be confirmed in a formal Deed 
of Compromise.  Where utilised, such an agreement will include a confidentiality 
clause setting out what each party may say or write about the settlement The Deed of 
Compromise is for the protection of each party, and will relate to the terms of the 
agreement only and not include any clauses intended to prevent disclosure relating to 
matters such as concerns about patient safety or the disclosure of other information in 
the public interest.    
 
 

17. HANDLING CONCERNS ABOUT A PRACTITIONER’S HEALTH 
 

17.1 Support for Individuals with Ill Health 
 

17.1.1  Where there is an incident that points to a problem with the practitioner’s health, the 
Lead Clinician must immediately refer the practitioner to the Trust’s Occupational 
Health service. The Health @ Work Department should agree a course of action with 
the practitioner and send his/her recommendations to the Medical Director. A 
meeting should be convened with the Medical Director or case manager, HR 
Director, the practitioner and member of the Health @ Work team to agree a 
timetable of action and rehabilitation (where appropriate). The practitioner may wish a 
work place colleague or a trade union or defence association representative to be 
present at this meeting.  Confidentiality must be maintained by all parties at all times. 

 
17.1.2 If a doctor or dentist’s ill health makes them a danger to patients which they do not 

recognise, or they are not prepared to co-operate with measures to protect patients, 
then exclusion from work (in line with Maintaining High Professional Standards in the 
Modern NHS, DH 2005) and referral to the professional regulatory body must be 
considered, irrespective of whether or not they have retired on the grounds of ill 
health. In cases where there is impairment of performance solely due to ill health, 
disciplinary procedures will be considered only in exceptional circumstances. Such 
instances may include a practitioner who refuses to co-operate with the employer to 
resolve the underlying situation e.g. by repeatedly refusing a referral to the Health @ 
Work Department or NCAS.  

 
17.1.3 If an employee who is subject to disciplinary proceedings puts forward a case, on 

health grounds, that the proceedings should be delayed, modified or terminated then 
the Trust will refer the individual to the Health @ Work Department for urgent 
assessment. Unreasonable refusal to accept a referral to, or to co-operate with, 
Health @ Work under these circumstances, may give separate grounds for pursuing 
disciplinary action. 

 
17.2 Reasonable Adjustments Due to Ill Health 

 
17.2.1  At all times the practitioner will be supported by the Trust and The Health @ Work 

Department which will ensure that the practitioner is offered every available resource 
to get back to practice where appropriate. The Trust will consider what reasonable 
adjustments could be made to their workplace or other arrangements, in line with the 
Equality Act (2010). For example: 

a) Making adjustments to the premises. 

b) Re-allocating some of a disabled person’s duties to another. 
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c) Transferring an employee to an existing vacancy. 

d) Altering an employee’s working hours or pattern of work. 

e) Assigning the employee to a different workplace. 

f) Allowing absence for rehabilitation, assessment or treatment. 

g) Providing additional training or retraining. 

h) Acquiring/modifying equipment. 

i) Modifying procedures for testing or assessment. 

j) Providing a reader or interpreter. 
 

17.2.2 In some cases retirement due to ill health may be necessary. This should be 
approached in a reasonable and considerate manner, in line with NHS Pensions 
Agency advice. However, any issues relating to conduct or capability that have arisen 
must first be resolved, using the appropriate agreed procedures. 

 

 
18. PERFORMANCE MONITORING 

 
All reported cases of poor performance of a medical or dental staff member are recorded by 
the Head of Resourcing. 
 
An annual anonymised report on performance concerns to be submitted to Board.   

 
A NED to oversee process for adherence to policy and timescales (as per MHPS) 
 
 
19. REVIEW 
 
This policy will be reviewed every three years or in line with changes to legislation or best 
practice guidance. 
 
 
20. TRAINING  
 
Training required to fulfil this policy will be provided in accordance with the Trust’s Training 
Needs Analysis. Management of training will be in accordance with the Trust’s Training & 
Development Policy. 
 
There is no mandatory training associated with this policy. Ad hoc training sessions based 
on an individual’s training needs as defined within their annual appraisal or job plan.  
 
 
21. MONITORING COMPLIANCE WITH THIS DOCUMENT 
 
The table below outlines the Trusts monitoring arrangements for this policy/document.  
 

Aspect of 
compliance 
or 
effectiveness 

Monitoring 
Method 

Individual 
responsible 
for the 
monitoring 

Frequency 
of the 
monitoring 
activity 

Group/ 
committee 
which will 
receive the 

Group / 
committee / 
individual 
responsible 
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being 
monitored 

findings / 
monitoring 
report 

for ensuring 
that the 
actions are 
completed 

Ensure that 
this policy is 
approved and 
implemented 
by the Trust 
Board 

Report to 
Trust Board 
and LNC 
 

Chief 
Executive, 
Medical 
Director, HR 
Director 

Monthly Trust Board Chief 
Executive, 
Medical 
Director, HR 
Director 

 
 
22. REFERENCES/ BIBLIOGRAPHY  
 
Department of Health (DoH), 2005, “Maintaining High Professional Standards in the Modern 
NHS” 
National Clinical Assessment Service (NCAS) 2010, “How to conduct a local performance 
investigation. An NCAS good practice guide” 
National Clinical Assessment Service (NCAS) 2010, “The Back on Track Framework for 
Further Training - Restoring practitioners to safe and valued practice.  An NCAS good 
practice guide” 
National Clinical Assessment Service (NCAS) 2012, “Handling concerns about a 
practitioner’s behaviour and conduct. An NCAS good practice guide”. 
 
 
23. RELATED TRUST POLICY/PROCEDURES  
 
HR.01 Grievance Policy 
HR.02 Disciplinary Policy 
HR.13 Managing Sickness Absence Policy 
HR.77 Revalidation Appraisal Policy 
 
 
24. EQUALITY IMPACT ASSESSMENT 
 

1 Name and Job Title of person completing 
assessment  

Mark Turp 
Lead HR Business Partner 

2 Name of service, policy or function being 
assessed 

Managing Performance 
Concerns for Medical and Dental 
Staff 

3 What are the main objectives or aims of the 
service/policy/function? 

The purpose of this policy is to 
set out the Trust’s system for 
Maintaining High professional 
Standards for Medical and 
Dental staff and to ensure that a 
consistent and robust approach 
is applied across the Trust.   

4 Date 14th April 2014 

Stage 1: Initial Screening 

5 What evidence is available to suggest that the proposed service/policy/function 
could have an impact on people from the protected characteristics? Document 
reasons, e.g. research, results of consultation, monitoring data and assess 
relevance as: Not relevant or Relevant Low/Medium/High 
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Protected Characteristic Relevance Evidence 

A Race NR 

B Religion/Spirituality NR 

C Gender NR 

D Disability NR 

E Sexual Orientation NR 

F Age NR 

G Pregnancy/maternity NR 

H Gender reassignment  NR 

I Marriage and Civil Partnership NR 

J Carers NR 

If you assess the service/policy/function as not relevant, please proceed to section 11.  
If you assess the service/policy/function as relevant, continue to Stage 2, Full Equality 
Impact Assessment.  

Stage 2: Full Equality Impact Assessment 

6 Are there service user, public or staff concerns that the proposed 
service/policy/function may be discriminatory, or have an adverse impact on 
people from the protected characteristics?  
 

A Public  

B Staff  

If there are no concerns proceed to section 11. 
If there are concerns, amend service/policy/function to mitigate adverse impact, consider 
actions to eliminate adverse impact, or justify adverse impact  

7 Can the adverse impact be justified 

 
 

8 What changes were made to the service/policy/function as result of information 
gathering?  
 

 
 

9 What arrangements will you put in place to monitor impact of the proposed 
service/policy/function on individuals from the protected characteristics?  
 

 
 

10 List below actions you will take to address any unjustified impact and promote 
equality of outcome for individuals from protected characteristics. Consider 
actions for any procedures, services, training and projects related to the 
service/policy/function which have the potential to promote equality.  
 

Action Lead Timescales 

   

   

   

11 Review date  

I am satisfied that this service/policy/function has been successfully equality impact 
assessed.  
Date: 14th April 2014 
Author: Mark Turp (Lead HR Business Partner) 

Please send the completed assessment for scrutiny to: Risk & Policy Manager, Trust HQ, 
County Hospital, Union Walk, and Hereford.  HR1 2ER. 
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APPENDIX A – PERFORMANCE CONCERNS PROCESS FLOWCHART 

 

 

 

 

 

 

 

 

 

 

 

 

 

Issues/concerns identified 

Informal Action 

Aim for early resolution with a meeting between practitioner and Lead Clinician to 
agree and monitor an action plan.  Discuss with CD or DHR if necessary. 

Review action plan: If successful, no 
further action required. 

Review action plan: If unsuccessful or 
if escalating severity of concerns, refer 

to MD/CD//DHR. Allocate Case 
Manager 

Case Manager reviews facts and 
agrees next steps. 

Case Manager to 
discuss with NCAS or 
GMC/ GDC 

Meet with practitioner to inform them of 
decision. 

Formal Action 

Formal Hearing 

Informal Action 

No action or 
informal 

Case Investigator identified to carry out 
investigation within 28 days. 

Case Manager to review investigation 
and decide on next steps including 
consideration of pre-formal procedure  

Appeal 

LC  Lead Clinician 

CD  Clinical Director 

DHR  Director of HR 

MD  Medical Director 

NCAS  National Clinical Assessment Service 

GMC   General Medical Council 

GDC General Dental Council 

 

Will depend on the circumstances of 
the case and information available. 

Informal Action 


